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1 RELIG1I00U'S FREEDOM

Nina Shea, Director

Universal Declaration of Human Rights
Article 18

“Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief,
and freedom, either alone or in community with others and in public
or private, to manifest his religion or belief in teaching, practice,
worship and observance.”

October 23, 2003

The Honorable Frank Wolf

Chairman

Commerce, Justice, State and Judiciary Subcommittee
House Appropriations Committee

U.S. House of Representatives

Washington, D.C. 20515

RE: IRAQ CONSTITUTION

Dear Mr. Chairman:

As Irag begins the process of drafting a new constitution, a series of
statements by U.S. administration officials raise grave doubts about
whether the essential, internationally-recognized right to religious
freedom for al individuals will be included init.

Full rights to religious freedom are the lynchpin of the new paradigm
of democracy and freedom that President Bush has envisioned for
Irag. Iraq’s new constitution should clearly and unequivocally set
forth the right of everyone to freedom of thought, conscience and
religion. Without such guarantees, Iraq can be expected to go down
the path of other Arab nations in imposing difficult conditions on non-
Musdlims, repressing and de-legitimizing competing traditions within
Idam, stifling political dissidents, and undermining the very basis for
democratic government.

www.freedomhouse.org/religion



Senior U.S. administration officials have stated that the new constitution of Iraq
may establish Islam as the gate religion. Some have aso indicated that in their
view religious freedom amounts to no more than a limited community-based
right to worship. These views are consistent with the assertions of Coalition
Provisional Administrator of Iraq Paul Bremer that, regarding religion, the new
congtitution is likely to track Irag’'s 1925 Constitution. In the 1925
Condtitution, religion is addressed in two clauses of Article 13: 1) “Idam is the
official religion of the State.” And, 2) everyone has “freedom of conscience and
freedom to practice the various forms of worship, in conformity with accepted
customs’ (emphasis added).

Such provisions emphatically would not grant individual rights to religious
freedom under basic international law. Both of these issues entail important
concerns about freedom, which | wish to bring to your attention:

There is no set meaning for the declaration “Islam is the state religion.”
Its interpretation varies from state to state. It is used to justify a range of
policies for state-coerced Islamization — everything from the negation
and disparagement of the culture and history of Christians, Jews, other
non-Muslims and minority Muslims in school textbooks, to
discrimination against non-Muslims and minority Muslimsin
government employment opportunities and benefits, to politica
disenfranchisement, and to the outright application of extreme sharia law
and state-sanctioned persecution of religious minorities, as, for example,
in Iran, Saudi Arabia and Sudan. It will be a portal for the introduction
of intolerant, sectarian policies and practices. It may usher in a regime of
dhimma against Irag’ s non-Muslim communities under which they
would be prevented from building churches, and openly manifesting
their faith, and in general be relegated to a subordinated, inferior status.
Comparing this construct with established religion in the UK today is a
fallacious analogy: Non-Anglicans in the England have equal rights as
citizens in every way (outside of being monarch and a few other
traditional vestiges), the UK isalibera democracy, and the state upholds
astrong rule of law tradition and does not enforce ecclesiastical law.
Among the states that specify Islam as the state religion, there is no
model that upholds religious freedom — al violate at least some basic
human rights of non-Muslims and adherents of minority Muslim groups
in ways connected to the state’s identity with Ilam. Irag's new
constitution should not borrow the language of the constitutions of the
other Arab states that fail to uphold the religious rights of their own
people.

While all Arab states (except Lebanon and Syria) have constitutions
establishing Islam as the state religion, a number of other Mudlim states



do not, including, not coincidentally, the most free and democratic.
According to the Freedom House survey, these include, Albania,

Indonesia, Mali and Turkey. In addition, we could learn from the
examples provided by European and Latin American constitutions that
guarantee full religious freedom while recognizing the specid religious
character of their culture.

While the U.S. is not an imperia force, our officias have dready laid

out their terms on a number of issues. They have insisted that the Kurds
take no action to antagonize Turkey; that Shiites and Sunnis work
together on the Governing Council; and that the country adopt a
constitution before holding governmental elections. Moreover, in
response to legitimate Kurdish concerns, the United States has laid down
aclear red line for the new constitution requiring a genuine federalist
model of government that is unprecedented in the Arab world. The issue
of religious freedom fits into this non-negotiable category.

High level administration officias have consistently replied to
Congressiona and public inquiries about the U.S. position on the likely
status of Idlamic law and religious freedom in the new Iraq as Mr.
Wolfowitz replied to Senator Brownback at hearings last May in the
U.S. Senate: “Iragis will draft their own constitution. | cannot say what
the outcome will be as the final product will represent a compromise
between Iragis of widely varying beliefs and ideologies.” U.S. officials
should be signaling unequivocally our expectation that the basic human
right of everyone to religious freedom be enshrined in the new
constitution of Irag. To be non-committal about the central importance
of the right to religious freedom is to encourage and embolden those who
hope to establish an Iamic extremist or fundamentalist state in Iraqg.
That those persons exist and wield influence, there is no doubt: In the
“Political Statement of the Conference of the Iragi Opposition,”
(December 14-17, 2002), which was intended as a blueprint for the new
Irag, parties that are now members of Irag’s Governing Council grant
certain civil and palitica rights on the basis of religious affiliation.

Some in the Coalition Provisional Authority have even openly appeared
to endorse an Islamic state from the earliest stages of the reconstruction.
According to the BBC, Professor Noah Feldman, a former U.S. adviser
on constitution drafting in Iraq, stated that “the separation of church and
state, although a central part of the U.S. Constitution, might not be
appropriate for a country which was overwhelmingly Mudim.” Judge
Gilbert Merritt, an expert hired to help rebuild Irag’ s judicial system,
told the press that “there is no doubt Islam will continue to play a
controlling role in Irag’ s law and poalitics.”

Few lragis need convincing of the virtues of a properly limited state after
suffering the vices of limited tyranny. An essential element of such a



limited state is that the state possess no competence in interpreting
religious truth or enforcing religious law.
According to an August Zogby poll, 60 percent of Iragis rgect an
Idamic government (among the Shiites this percentage is even higher).
Religious freedom entails far more than vague notions of religious
tolerance or the freedom of various religious groups to worship. Such
statements standing on their own in the new constitution would not be
adequate. Religious freedom, under international law, as well aswhat is
understood in the American experience, means the right to exercise a
range of activities necessary to live afull religious life: for example, the
freedoms to distribute and print literature, to educate children in afaith
of the parent’s choosing, to travel to international conferences, to meet
with co-religionists from abroad, to raise funds, to establish charitable
ingtitutions, to have equal rights under the law, etc.
To encompass these rights, the bill of rights of the new Iragi constitution
must include the broad language of the first phrase of Article 18 of the
Universal Declaration of Human Rights: “ Everyone has the right to
freedom of thought, conscience and religion.” Thisisthe
internationally-accepted language adopted by the United Nations.
Moreover, Article 18 was drafted by the Lebanese intellectual Charles
Malik.
Virtualy every Christian religious leader, Chaldeans and Assyrians
alike, interviewed by Dr. Paul Marshall, the Senior Fellow of the Center
for Religious Freedom, in Irag last summer told him that a guarantee of
mere freedom of worship, and not full religious freedom, is
unacceptable. They want the constitution to guarantee full rights to
religious freedom for al individuals.
Numerous Christians, because of their faith, already have been targeted
for murder, kidnapping and property confiscation. In some areas,
Christian women have been forced to conform to Muslim dress codes.
Some think that religious freedom is an issue that in Muslim societiesis
relevant only to Christian minorities. (As a key State Department officia
last year asked me about Afghanistan, “Why worry about religious
freedom, Afghanistan is 99.9% Muslim.”) Chaldean and Assyrian
Christians as well as the other minority religious groups that comprise
three percent of Irag’'s population do indeed have a great interest in
ensuring their rights. But it is also crucialy important that Mudlims be
given religious freedom and it is directly related to our own security.
Islamic states deprive Muslims of religious freedom when they enforce
blasphemy and apostasy laws. The constitution should explicitly prohibit
the criminalization of blasphemy and apostasy. Idamic law has never
clearly differentiated between a dissenter, a heretic and an apostate. The
very ambiguity of the definition of blasphemy serves as a useful device




for the state to exert absolute power. In Saudi Arabia, criticism of Isam
is forbidden, apostasy a capital crime, and members of the Shia minority
branch of Islam have been beheaded for blasphemy. But the problem is
not just with the Wahhabis. In Sudan, an influential Muslim reformer,
Mahmoud Muhammad Taha, was executed for apostasy, and an entire
ethnic group, the moderate, pluralistic-minded Nuba Mountain Muslims
were declared apostate for failing to take up the government’s jihad
against Sudan’s non-Muslim south and ordered killed. Last July, 14
Islamic scholars in Sudan issued a fatwah based on apostasy calling for
the killing of politicians who propose non-sharia legidation. In 2002,
Hashem Aghgjari, aleading voice in Iran’s reform movement, was
convicted of blasphemy for calling for moderation of that sharia system.
Pakistan’ s blasphemy law, with a mandatory death penalty, is notorious
for victimizing dissdent Mudims and Christians. Incredibly, in
Afghanistan last summer, the U.S.-supported government brought
blasphemy charges against two Afghan journalists who wrote an article
critically examining the concept of “Islamic democracy,” and last year
its Supreme Court charged one of Pres. Karzai’ s cabinet ministers with
blasphemy for allegedly challenging the appropriateness of Idamic law,
forcing her to leave her post.

We must ensure that Irag’ s Muslims have the freedom to debate issues
such as sharia, Islamic democracy, women’s rights, pluralism, etc.,
without fear of being branded heretics, blasphemers and apostates.
Without individua rights to freedom of thought, conscience and religion,
Mudimsin the Middle East may never be able to initiate the evolution of
amore tolerant, pluralistic, pro-American Islam. In an Idamic state,
politicsis religious, and political expression is conflated with religious
speech. Therefore, freedom of religion is necessary to protect freedom
of expression.

The recently-issued UN Arab Human Development Report 2003 finds
that “in Arab countries where the political exploitation of religion has
intensified, tough punishment for original thinking, especialy when it
opposes the prevailing powers, intimidates and crushes scholars.
Penalties can amount to accusations of heresy, alicense to kill offenders
or the separation of spouses.”

It is equally important to insist that certain statements on Islam be
excluded from the constitution. For example, the draft of Afghanistan’s
constitution (similar to the Iran model) states something to the effect that
“no law may conflict with Islam.” Such aformulation in Irag’'s
constitution could undermine democracy by allowing non-dected
interpreters of Islam to veto laws and nullify court decisions.

There should be no language qualifying religious freedom except that
which is specified under international law, such as are necessary for



public order, genera welfare, etc. Other provisions in the congtitution
must not be drafted to undermine the bill of rights provisions.

Mr. Bremer has correctly asserted that the disposition of the question of
religion will be one of the most important constitutional issues facing Iraq.
Without individua rights to religious freedom, the citizens of Iraq may never
be able to claim and refine other basic human rights in the years to come, and
religious minorities may be pressured to flee. What is at stake is no less than
the ability of democracy to take root and flourish, and the ability of ancient
Chaldean, Assyrian, Mandean, Yizidi and other Christian and minority
communities to survive in their historic homeland. In undertaking the political
reconstruction of Irag, the United States will no doubt be forced to make hard
compromises. Religious freedom must not be among them.

In conclusion, | wish to express my deepest gratitude for your tireless efforts to
ensure religious freedom for al personsin Irag and throughout the world.

Sincerely,

Moz flee

Nina Shea
Director, Center for Religious Freedom
Freedom House



